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evade or avoid training or serviee in the Armed Forces.
The Court held that it was an Sneonstitutional use of
congreasional power bechude 1t 1ok away eltisenship as

‘ ﬁunﬂxmt for the offense of Mhs‘bnﬁyﬂo the soun- 211, wo,
try o avoid military service, without, at the s time, -

affording him' the prosédural sfeguards granted by the

[Fifth and Sixth Amendmenia.’ "Yet oven' the distenters, °

‘who felt that fight or abaence G evads the duty of help-

ing $o defend the country fu gipe of war smounled to

manifest nonallegiance, made & reservation. Juenice
Stewanr slated: | %’ Cw e s
“Previous decisions have suggssted that esngres-

- wional exercise of 4k4 powes. do ¥ipsiriate may be

wubjeet to & further sonsitutions! restriction—-a -
itation upon the kind of sotivity which may be made
the basis of denationalitation: Withdraws) of eiti-
senship is & drastic meanupe. : Moreover, the power
to expatriate endows government with authority to
define and 10 limit the wosiety -which it represents

and to which it is resperible. 1 . g v o

“This Court has never held that Congress' power

S0 expatriate may be weed unsparingly in every ares

in which it has general power to sct. Our previous
decisions upholding involuntary denstionalisation el
involved conduct inconsistent with undiluted alle-
giance to this country.” 372 U. 8, at 214
This statute. proceeds on the impermissible sssumption
that naturalized citizens as a class are less reliable and
bear less allegiance to this eountry thsn do the native
born.  This ia an sssumption that is #npomible for ua to
make. Moroover, while the Fifth Amendment contains
no equal protection clause, it does forbid discrimination
that is “so unjustifiable as to he violative of due process.”
Bolling v. 8harpe. 347 U. 8. 407, 400. A native-born
citizen is free to reside abroad indefinftely without suf-
fering loss of citizenship. The discrimination aimed at
naturalized citisens drastically limits their rights to live
ad work abroad in & way that ether citisens may. It
sreates indesd a second-clas citisenship. Living ebroad,
whethar the citizen be naturalised or aative boru, is no
badge of lack of sllegiance and in no way evidonoes a vol-
untary renunciation of nationality and wlegiance. It
may indeed be compelled by fimily, business, or other
legitimate ressons. N LA

' Reversed.

skt T e v

_ M. Jusmice Brexxan took‘nq win, tbe”ducmon of
this case. R .

Cl et kel e
e A TR T

I R i LT T TR

Mnr. Justice Cranx, whom Mu Josrics Hastin and
Mn. Juemcx Wurrx join, dissenting, . . - -0
The appellant, a detivativé titfaén Sinde 1950, has vol-
ustarily absented herself from Wi Pnlied States for over
& decade, ving in her native Qlirrliedy Sir tho taat elght
years. "In 1968 she married & Godtaslr eltizon there ; she
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30w mys she hes 20 lntestion o seturn o the Haited
L1 e sige! alntied el ‘?’q ,

¥
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A

interpreted such Mockeuse v.
Hare, 330 U. B. 200 (1018). - As bpplied 40 her 7 sannet

my, a8 does mmm&m«mh

view has thessfore rencunced her clnanship, ' 1 w4
~ BRI WU E T FT T PRPReor W

There is nathing new sbout the practise of

¥ Lt e
;*’:’*rg‘f‘.«m ke

ject to the conditions reserved in the grant. - See

Case, 7Co. Rep. 18, 77 Eng. hmﬂ(lﬂ).;“’h
with this in mind that the Founders in
8, el 4, into our Convilibution. This clouse grasts Oim-
wems the pawer “[4]o establish s wnifortn Rule of3t-
sralization ..., "  And,.as Maditon himeplf :

of redhﬁn. vasuralisaticn, and efe. by viturs thorsedilic

different: periods b{ residence iitYing

different privileges of Citiasnehip ... . II Farrdewd; The

‘Recovds of the Feders! Converition of 1787, 335 (1048).
| 3 H“w g '
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eitizenship, step hy step; but there h no doubt we However no legislation was m in the mumh
- may. and ought %o mutm ruzdmme a8 An- nesen-
tial” Id., at 1112 . ’

The records show not m!ytlmtww%eummimof
the members of the House that  step-by-step naturalivs-
tion wis permisiible But'slac that not & word was ‘spokéh )
against the Madison statement that required residence
wiaa constitutionally allowed. This debate points pp the
fact that distinetions between naturalized shd nafive:
born citizens were ummmmthqmlndsolmew
of the Constitution, ‘

. The right to rendunce éi'dacnﬂzm quired at h;rw was
A serious question during the War of ISIQ In 1814 the
Government,  through Becretary of State Monroe, cireu-
lated an Anonym?m pamphbt A Treatise on Expairia-

tion, which declared that “{elxpnirﬁuon . o, 1 pothing

more than emigration, with an intention to setile per.
manently abroad.” At 31, Since that time it has tradi-
tionally been m to withdraw dnplomatlc protec-
tion from na citizens domiciled in their native ..
states. ﬂmcg,btmm&mhryd&ateﬂdaww ormah)
Shaler (1818), 1T Moore, Digest of Inmmmml law . hd
735-736 (1006); letter !mm United States Miniser 40
Prusia Wheaton to Knoche (1840), 8. Exee. Doc, No. 38,
36th Cong., 1st Seas, 8-7; letter from Secretary of State -
Fish to Wing (1870-1871), 11 Wharton, Digest of Inter-
national Law of the United States 301-362 (2d od. 1887);
communication from Bocretary of State Hay to Amer-
ican diplomats (1889), | é[ Moom wpra, at 950. Dm- o
ing all this period the mi Btates proteelod ;;! (ﬂeﬁr
zens abroad excepd § onos_residing B
native lands. In 186‘;%;«9 Bancroft treaty was nego-
tinted with the North German Cmfedeunon It pro-
‘vided that each coutntry u;;uld mt;q nuurslitu:nm
of ita native-born eitizens by the o try. Q ur- -
ther provided that “(I}{ s Gerzan naturansed b A awnoed 10§ 847 (@){1):"
renews his residence in’ North.l?:;rmmy. mthoutqm MWWW e
intent to return to Ameries, he be hold to have re- ' ‘ : d
nodnced his naturalization .. ’and . : . [t]he Intent  these diffouktios mﬁ*ﬂ*“ woaw 419 par-
not to return may be held W Qxht when lhe person nat.  %ons mmﬁﬂﬂdﬁ“ m“ m I voun-
‘uralized in the one ‘sountry resides more than two years  vies of m M.ﬂ&m o She-Court in
in the other eoumtry.* "15 Stat 015, 816-817. 'The ‘
United States has similir rights under existing treaties eulties bthﬁ m&f m Wtﬁ‘?ﬂn
with 20 countries. Al of thue rldm will be ltncken by the world will some WNM"WW It i
th’d“mlm my 5"1 Bt Mmmwdww
~ In the late nineteehth cehtury the Government adopted
s practice of informihg mtnulhad citizens residing ‘in
their native lands without Hitent- w return that they had

expatristed themarives.” ﬂp hax sihee been
followed on severs] olicdniche by dafoni ‘arbitriling
the claims of American altizer it foréign goverh
meénts. Bee 111 Mdove, Wiktory mamm
hational Arbitratioad 932-3872, 25789561 (1808). -
Aamlyu!mmwpt'!imhhdﬁumtdib
Congress that it “mightte h%ﬂxs'ﬁmhbvmﬂ
which no citisen of the Uiéd Stited ipwidtng hbroad i
¢luim the interposititel ol B Bovetnnerit. i

"1 M
&Hd Papers ofthcmw (Richardeon bd
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years of foreign residence varies fram fwo to 10 years,
20 countries, including the United Kingdom and seven
cominonwealth ecuntries. exputripte naturalized eitizens

residing sbroad. Only four-—Csechoslovakia. Poland,

Afghanistan, and Yugoslavia—apply expatristion to both
uative-born and naturalized citizens. Even the United
Nations sanctiona difierent treatment for naturalized and

native-born citizens; Article 7 of the Uuited Nauons Con- -

vention on the Reduction of Statelrssness provides that
naturalized citizens who reside abroad for seven yecars

may be expatristed unless thd'y declare ﬁezr intent to

retain eitizenship.

The decisions of thia Court haive consistently approved
the power of Congrese (o enact statutes similar to the one
here stricken down, Beginuing with Mackensie v, Here,
supra, where the Court sustained s statute suspending
during coverture the citizenship of a native-born Amer-
itan woman who married » foreigner, the Court has jn-
variably upheld expatriation when there is a concurrence
on the part of the citizen. In Mackensic sxactly the
samie argument was made thst nppellmt urges hem.
Ldoed, the Court uses the same opinion in this ease to
sirike down § 352 (a)(1) as was urged in Mackenszie,
namely, Osborn v, Bank of the Uniled States, 9 Wheat.
738 (1824), where Chief Justice Marshall remarked: “The
vonstitution does not autherize Congress to enlarge or
abridgn . . . [the] rights” of citizens. At 827. But the
Court in Markenzie, without disvent on the merits, held:

“It may be econceded that a change of citizenship
rannot be arbitrarily inposed, that is, imposed with-
out the concurrence of the citisen. The law in con-
tcoversy does not have that feature. 1t deals with
a condition voluntarily entered inta [marriage}, with
notice of the econsequences. We soncur with counsel
. that eitizenship is of tangible werth, and we aym-
+ pathize with plaintiff in her desive to retain it and
in her earnest assertion of it. But there is involved
more than personal considerations. As we have
4 seen, the legislation wan urged by eonditions of na-
o tional moment. . . . This in no arbitrary exercise
of govermnent. It is one which, regarding the inter-
national aszpects. judicial opinion has taken for
granted would not only be valid but dﬂnlndnd At
311-812

A‘ud Iater in Savorgnan v. United &Mﬂ m V. 8, 491
(1860), we spproved the doctfine of Markensis, supra.
Six‘yeurs ago in Peres v. Brownell, 856 U..8. 44 (1968),
we hilld that sn American citizen voting in & foreign elec-
tion éxpatriated himself under § 401 of the Nationality
Act of §040, B4 Stat. 1187. Wo sialn vitad Mockensie,

supra, approval, dmribin; tpa ventral bm in
expatriation easen i 1:‘ ;‘**::’ ‘% .
o _ mtmmm-ghmm
and ing allegiance to the United States but
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320 U, 8. 81 (1143) (eurf::;m W
el areons of
during’ wu). Heoim v. ild.‘dl -3 U B 178 ()
(diemmtmpbythkbh jecls) ; T
;cv m;.m wgﬂs m“m:::»ﬁa

«bb, 263 1, &, 325 (1923) (aligne ¥
eitizenehip pot permitid 13 Bk
other purpases) ; u'JrM
usmum)(cmmmmedb 4 9%
and billisrd rooms). As in ‘Mackenaie v.ﬂm.m

these mstained on the bagie that W
mm,..mgw“;m:‘." wﬂg o veed.



Approved For Release 2004/11/29 : CIA-RDP66B00403R000100100002-6

5-19-61

The United States LAW WEEK

the grounds of {oreign residence, and for nearly 100 years
our naturaliaation trenties Bave eontained provisions
suthorizing’ the expatristion of saturalised sitisens re-
siding in their native lands. Indéed, during the con-
siderstion of the 1857 Aet, not & single withem vbjerted
to §852(a)(1). Even'the Americans for Demoeratie
Astion suggested that B was s yeasonable regulation.
It is » little Iate for the Court o decide in the face of
this mountain of evidenoe that the section has suddenly

mmmmnmhMumsm .

snder the Due Process Clagse. -

. Kennedy v. umxm 372 U. 3. Nl (um.
nmtappolue There axpatristion for the ofense of re-
aining outside the euntry to evoid military seérvioe
was held to eonstitute punishment without & arimbwl
trial. The majority here indicates that & reservaticn
made by Mz. Jusrice Srewinr in his dissent in that case
supports their present visw. I think not. Indeed, my
Brother Brxwanr’s sonclusion that our cases “upholding
involuntary denationalisation afl involved eonduct in.
consistent with vridilwied Mleglances to this Bountry,”
st 214, fits thumﬁken(lon Herelppelunthnbvep
away from the country for'10 years, humnrriedsfonin
citisen, has eontinuously lived with bun in her nativp
Iand for eight years, hao hotaé four sons who are Germas

nationals, and sdmits that she has no intention o return ~

to this country. She wishes to retain her citizenship on
a standby basis for her own bepelit in the event of trouble.
There is no constitutional neeemty for Congress to sccede’
to her wish.

1 dissent.

MILTON V. FREEMAN 'ubiumn D.C. (WERNER J. KRON-
STEIN, ROBERT E. HEK?ST!I!I JOHN D. MAWXE, JR., HORST
KURNIK, CHARLES A. REICH, Q‘AR.NOLD I'OITASC PORT!I
with him on the brief) lor appeliast; BRUCE ]J. TERRIS, Assistams
to the Soliciter Geoeral (ARCHIBALD COYX, Soliciter Gessral,
HERBERT . VILLER, JR., Assistant Awcrmey Geners), oad
BEATRICE ROSENBERG and TH!OOOIE WIESEMAN, with him e
the briel) for appelies; JACK WASSERMAN, DAVID CARLINER,
MELVIN L. WULF, sed 'ASSERMAN & CARLINER filed brief l-
Amesicar Civil Libertios Usion, 'sa amicus cwian, seching severeals.

No. 470.—{crosxs Txam, 1063.
10u Writ of Certiorari to the

John Clay, Petitioner,

v. .] United States Court of Ap-
Sun Imunnceomu Lid.] peals for the Fifth Clreuit,
[May 18, 1964} o

MLJumaDuwuthheopinbnqlﬂo
Court. : L.
Thia case, which invoked the divemity juriadietion of

the Federal District Courd In's suit tb recover damages

under an insurance policy, was here before. 363 U. 8. 207,
The initial question theu as now ls whiether the 12-month-
suit elsuse in the policy governs, in which event the slaim
is barred, or whether Florida’s statutes ' nullifying such

ﬂ,chun-lnbcynquiunﬂhhlhdhh—mm

Ry e e e T e
‘2 e, Star. Anm. (1000} §) 0608, 8511 (3). '

umnmwv«tﬁ. el

Mtn’ydb!etnd k

mhvhlh&%im’
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+ i Tikimols, Fipride, Snd Mmm"ﬁ"@%
el fuwr mmonthe slter  polley;i Jasitioner
-moved to Plorida MMWNW of
$his"\ile ebourred

~thas-Siate; anll i was in/ Piexide @il

mmm.»;mmmmmw ‘

the Full M and Crodis Cliuse or the mm
Clause. We deal with an ambulatory tontraet ot which
suit might be brought in any one of sovers] Staies. Nor-
mally, as the Court held in Pucific Emplogers Ins. Co. v,
Industrial Accident Comm's, 3080, 8. 493, 803, & State

baying juriediction over & contradtus! elaim from -
‘an out-of-state eontract need ot substitute the confilet-
ing statute of the other State for its own Hatute,  'We
followed the same reute in Waleen ¥,  Liabillty
Asourance Corp., 348 U. 8, 88, where we
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